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Conrt of Appeals of the District of Colombia. 


No. 2931. 

Hebbert W. Soper et al., Appellants, 

vs, 

Charles E. Myebs. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33465. 

Herbert W. Soper and William T. Nishwite, Plaintiffs, 

vs. 

Charles E, Myers, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washin^n, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Bill of Com/plaint. 

Piled May 28, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33465. In Equity. 

Herbert W. Soper and William T. Nishwitz 

vs. 

Charels E. Myers. 

The bill of complaint of Herbert W. Sowr and William T, Nish¬ 
witz, respectfully shows to the Court as follows: 

1. That they are both citizens of the United States, and residents 
of the District of Columbia, and bring this suit in their own right. 

2. That the defendant, Charles E. Myers, is a citizen of the 
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United States,, and a resident of the District of Columbia and is sued 
in his own right. 

3. That on the first day of November, 1911, the defendant by 
agreement in writing and under seal, leased to the plaintiffs, for the 
term of three years, premises numbered 643 Marjdand Avenue, 
Northeast, Washington, D. C. to be used by the plaintiffs, under ex¬ 
press terms of said lease, for a garage and automobile business, for 
which the plaintiffs a,greed to pay the defendant the sum of $725.00 
for the first year, and $900 per year for the remainder of the term 
proposed in said lease at the rate of $60 per month for the first year, 
and $75 for the other two years or extension thereof. A copy of 
said lease and agreement is hereto anne.xed and marked “Exhibit A.” 

4. That said agreement further provided that the plaintiffs 

2 had the privilege of renewing the said lease for the further 
period of two years from and after the expiration of the said 

term expiring as aforesaid on the first day of November, 1914, pro¬ 
viding the premises had not been sold by the defendant at the ex¬ 
piration of said three year term, and that the plaintiffs were to have 
the first privilege of purchasing the same. That the said premises 
have not been sold by the defendant, and were not sold by him dur¬ 
ing said term, and are still owned by him, and he still has the power 
and right to fulfill his said agreement. 

5. That the plaintiffs entered possession under the terms of said 
lease and agreement on November 1, 1911, and have occupied the 
same continuously since said date, and have always and at all times 
paid their rent to the defendant for and during the term of said 
three years provided for in said lease, and since the expiration of 
said three year term, to wit, since November 1, 1914, have con¬ 
tinued to pay to said defendant, pursuant to the terms of said lease, 
rent at the rate of $75 per month, which the defendant has ac¬ 
cepted, and by mutual understanding and agreement between the 
parties, the plaintiffs have continued to occupy said premises, with 
the understanding and agreement between the parties that the plain¬ 
tiffs should continue to occupy the said premises under and by virtue 
of the terms contained in the renewal clause of said lease heretofore 
set forth, providing for an additional two year term. 

6. That the plaintiffs have heretofore notified the defendant of 
their election and intention of renewing said lease for the additional 
period of two years, as provided in said lease, and have up until May 

17, 1915 continued to occupy the said premises under the 

3 terms of said renewal clause, free from any disturbance, in¬ 
terference or threatened interference of the defendant, pay¬ 
ing therefor to the defendant rent at the rate of $75 for each and 
every month of said occupancy. That on or about May 17, 1915 
the defendant notified the plaintiffs that they would have to pay 
rent at the rate of $100 a month, otherwise he would dispossess them, 
as he had an offer to rent the premises to another party for $125 a 
month. That plaintiffs had long prior to said notification, de¬ 
manded of the defendant an additional lease, in conformity with tiie 
clause in said lease dated November 1, 1911, providing for the addi¬ 
tional term of two jears, and only by reason of the fact that it had 
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been mutually agreed and understood between the parties plaintiffs 
and defendant that the said plaintiffs were occupying said premises 
under and by virtue of said terms of said renewal clause, did plaiuT 
tiffs not insist by proper action in Court upon said renewal clause 
being carried out in writing prior to said May 17, 1915. 

7. That the plaintiffs have built up at said place of business, rely¬ 
ing up the said lease and the additional term of two years, a valuable 
garage and automobile business, most of their customers and patrons 
being residents of the neighborhood of the garage. That said busi¬ 
ness is essentially one that is permanently connected with the loca¬ 
tion of the garage. The plaintiffs will, if defendant is permitted to 
dispossess them, notwithstanding the term of said agreement, suffer 
the practical loss of the entire garage business, built up by them at 

great sacrifice of time, capital and labor, by reason of said 

4 fact that said business could not be moved from one place to 
another, without great loss of customers. The plaintiffs 

aver upon information and belief that the defendant knows said 
facts and desires, under the guise of obtaining possession of said 
premises, to obtain the benefit of said business built up as aforesaid 
by the plaintiffs at their great expense and labor. 

8. That the said defendant now wrongfully, unjustly and in¬ 
equitably declines to execute to the plaintiffs a lease for said renewal 
of two years or to execute a renewal of said lease for a period of two 
years, and has- sen-ed upon these plaintiffs a thirty days’ notice for 
posses-sion of the property, notifying these plaintiffs to remove and 
quit the said premises prior to the expiration of the next month’s 
tenancy, to wit, .Tune .30th, 1915, and threatening the plaintiffs that 
if they do not so remove on or before said .June 30, 1915, the de¬ 
fendant will institute against them a proceeding at law or in the 
Municipal court for the purpose of dispossessing said plaintiffs, not¬ 
withstanding the said plaintiffs have always paid their rent under 

the terms of said lease, and have tendered and held themselves readv 

%/ 

and willing to pay rent under the terms of said lease and renewal 
clause and in accordance therewith. A copy of said notice to quit 
is hereto annexed and marked Exhibit B. 

9. That as the said agreement of November 1, 1911, so far as the 
renewal clause of same is concerned, is an agreement to lease and not 
a lease, the plaintiff may not be able to defend on such ground in a 
proceeding at law or in the Municipal Court, and since the defend¬ 
ant declines to give a new lease, in accordance with the terms 

5 of his writing heretofore set forth or a renewal of said lease 
for two vears the plaintiffs are remediless, except in this 

Court. 

Wherefore the plaintiffs pray: 

1. That a United States writ of subpoena issue out of this Hon¬ 
orable Court, commanding the defendant to appear herein and an¬ 
swer the exigencies hereof. 

2. That the defendant be compelled, by process, order and decree 
of this Court, to sp^ifically perform the agreement of November 1, 
1911 by the execution and delivery to these plaintiffs of a lease or a 
renewal of said lease of November 1st, 1911, in accordance with the 
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renewal clause therein set forth, for the period of two, years from 
November 1st, 1914, at the monthly rental of $75.00 per month, or a 
total of $900 per year. 

3. That the defendant be restrained and enjoined both tempo¬ 
rarily and permanently from bringing any action at law or in the 
Municipal Court for possession of said premises during the pendency 
of this suit and for the period of two years from November Ist, 1914, 
except for a breach of the covenants of said lease. 

4. Pending this action the defendant be restrained and enjoined 
from bringing any action for the possession of said property against 
the plaintiffs. 

5. For such further and other relief as the nature of the cause may 
require, and to the Court seems meet and just. 

HERBERT W. SOPER. 

WELUAM T. NISHWITZ. 

H. WINSmP WHEATLEY, 

for Plamtiffs. 

6 District op Columbia, sa: 

I, Herbert W. Soper, do solemnly swear that I am one of the 
petitioners name- in the foregoing bill of complaint; that I have read 
the same, and the facts stated therein on personal knowledge are 
true, and those stated upon information and belief, I believe to be 
true. 

HERBERT W. SOPER. 

WELLIAM T. NISHWITZ. 

Subscribed and sworn to before me this 26" day of May, 1915. 

[seal.] M. E. WTBEATLEY, 

Notary PiibUc. 


7 “Exhibit A.” 

This lease made this 1st day of November, 1911, between C. E. 
Myers of the first part, and H. W. Soper and Wm. T. Nishwitz of 
the second part, all of the City of Washington, District of Columbia, 
whereby the party of the first part has leased to the said parties of 
the second part, the premises known as No. 643 Md. Ave., N. W., in 
said city (the same being a garage), by the year, commencing on 
the 1st day of November A. D. 1911, at and for the yearly rent of 
seventy hundred, twenty — for the 1st year Dollars, payable in 
monthly instalments in advance; and nine hundred for the re¬ 
maining two years; that is to say sixty per month and seventy-five 
Dollars on the execution of this Lease, as the first instalment in ad¬ 
vance, and a like sum on the 1st day of each ensuing month there¬ 
after. 

And the said part- of the second part ha- agreed to take, and do- 
hereby take and hold the said premises as a yearly tenant, at the 
said rent, payable as aforesaid; and that they will pay the water 
rent and gas bills as they become due, and that they -vdll not sublet 
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or assign the said premises, or carry on any business therein except 
that of garage & automobile business without the written consent of 
the said lessor, or use the same for any disorderly or unlawful pur¬ 
pose. 

Provided always. That if the Lessees shall fail to pay the said rent 
in advance as aforesaid, although there should have been no 

8 legal or formal demand for the same, or shall neglect to pay 
the water rent or gas bills at the time and on the day when 

the same shall fall due and be payable, as hereinbefore mentioned, 
or shall sublet or assign the said premises, or carry on any business 
therein except that of garage and automobile aforesaid, without the 
written consent as aforesaid; or shall use the same for any dis¬ 
orderly or unlawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of said events, this Lease, and all things 
herein contained, shall cease and determine, and shall operate as a 
notice to quit, the thirty days’ notice to quit being hereby expressly 
waived. And the said lessor his heirs and assigns, shall and may 
proceed to recover possession of said premises under and by virtue of 
the provisions of the Code of Law for the District of Columbia, to 
regulate proceedings in cases between landlord and tenant. 

And it is further provided. That if, under the provisions of this 
lease, a seven days’ summons shall be served, and a compromise or 
settlement shall be made thereupon, it shall not constitute a waiver 
of any covenant herein contained. And the said lessee- hereby 
agree to deliver the premises in the same order in which they were 
received, usual wear and tear, fire and storm excepted; and it is also 
hereby agreed that no waiver of one breach of any covenant herein 
contained shall be construed to waive or in any manner affect the 
covenants of this Lease. 

The said tenants to have the privilege of renewing this lease for a 
further period of two (2) years from the expiration of above term. 
I^oviding premises are ont sold at expiration of three (3) 

9 year term, and the lessees have first privilege of purchasing 
same. 

In testimony whereof. We have hereunto set our hands the day 
and vear first hereinbefore written. 

C. E. MYERS. [SEAL.] 

HERBERT W. SOPER, [seal.] 
W. T. NISHWITZ. 

Witness-: 

ERNEST R. POST. 

E. L. THOMPSON. 
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10 Exhibit “B.” 

Thirty Days’ Notice. 

Washington, D. C., May 17, 1915. 

To Herbert W. Soper and William T. Nishwitz, 643 Maryland 
Avenue, Northeast, Washington, D. C. 

Gentlemen : .;\.s I am desirous to possess and have again the 
premises (being garage) known as number 643 Maryland Avenue, 
Northeast, in the City of Washington, District of Columbia, which 
you now hold of me as tenant. 

I hereby give you notice to remove from and quit the same on the 
day of the expiration of your next month’s tenancy, namely to quit 
on .Tune 30th. 1915. 

(Signed) C. E. MYERS. 

11 Motion to Dismiss Bill. 

Filed June 1, 1915. 

Now comes the defendant, Charles E. Myers, by his attorneys, and 
moves the Court to dismiss the bill of complaint filed in this cause. 
For reasons whereof, defendant states as follows: 

1. No time is specified when said alleged election by plaintiffs, as 
lessee-, for a new lease of renewal took place. 

2. No tender is alleged of a new deed of lease in writing, in re¬ 
spect of said election, nor demand for execution thereof. 

3. No election in writing is stated to have taken place or been 
made. 

4. In respect of said alleged election the said plaintiffs have not 
alleged facts in compliance with the statute of frauds. 

OLIVER A. PHELPS, 

MASON N. RICHARDSON, 

Attorn^s for Defendant. 

To H. Winship Wheatley, Esq., Plaintiffs’ Attorney. 

Dear Sir : Please take notice that we shall call the above motion 
to the Court’s attention on Friday, June 4th, 1915, at the hour of 10 
o’clock or as soon thereafter as counsel can he heard. 

OLIVER A. PHELPS, 

MASON N. RICHARDSON, 

Attorneys for Defendant. 
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12 Restraining Order Pendente Lite. 

Filed June 23,1915. 

if * * ^^ * * * 

Upon consideration of the bill of complaint and exhibits filed 
therewith, and the motion to dismiss filed on behalf of the defendant, 
it is this 23rd day of June, 1915, ordered 

That said motion to dismiss be and the same is hereby overruled. 

That the said defendant Charles E. Myers, be and he is hereby 
restrained and enjoined pendente lite upon plaintiffs giving an un¬ 
dertaking as required by the rules as prayed in said bill of com¬ 
plaint, from bringing any action at law in the Supreme Court of the 
District of Columbia or in the Municipal Court for the possession of 
the premises described in said bill of complaint, and known as 643 
Maryland Avenue, Northeast, in the City of Washington, District of 
Columbia. 

That said defendant have ten days from the date of this order in 
which to answer said bill of complaint. 

ASHLEY M. GOULD, Justice. 

{Marshal’s Return.) 

Served a copy of the within on Chas. E. Myers personally June 
24 1915. 

MAURICE SPLAIN, Marshal. 

S. 

13 Injunction Undertaking. 

Filed June 23, 1915. 

* * * « 3|C * 

Herbert W. Soper and William T. Nishwitz, the plaintiff-, and 
United States Fidelity and Guaranty Company, sureties, hereby 
undertake to make good to the defendant all damages by him suf¬ 
fered or sustained by reason of wrongfully and inequitably suing out 
the injunction in the above-entitled cause, and stipulate that the 
damages may be ascertained in such manner as the court shall direct, 
and that, on dissolving the injunction the Court may give judgment 
thereon against the principal and sureties for said damages in the de¬ 
cree dissolving the injunction, or in a further decree after ascer¬ 
tainment of the amount of said damages. 

HERBERT W. SOPER. 

W. T. NISHWITZ. 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, [seal.] 

By LOUIS L. PERKINS, 

Attorney in Fact. 

Approved June 23, 1915. 

ASHLEY M. GOULD, Justice. 
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DefendarUfs Answer. 

Filed June 24, 1915. 

Ans now comes the defendant Charles E. Myers, and for answer 
to the bill of complaint filed in the above entitled cause states as fol¬ 
lows : 

14 1, 2, and 3. For answer to the first, second and third para¬ 
graphs of said bill, this defendant admits that the statements 

therein contained are true. 

4. This defendant further says that he admits the allegations of 
the fourth paragraph of said bill of complaint. 

5. For answer to the fifth paragraph of said bill of complaint, this 
defendant admits that it is true that said plaintiffs entered into pos¬ 
session of said premises, on November 1, 1911, and have continued 
to occupy said premises during the three years as provided by the 
terms of said lease and paid rent for said premises during said time 
as provided in and by said lease. And this defendant further ad¬ 
mits that upon the termination of said three years said plaintiffs 
did continue to occupy said premises and pay rent therefor; but this 
defendant denies the legal effect as undertaken to be set out by the 
plaintiffs, as the result of said holding over and paying rent; and this 
defendant denies that the said plaintiffs did so occupy said premises 
under any understanding between them that the plaintiffs were thus 
occupying said premises under and by virtue of the terms contained 
in the renewal clause of said lease, providing for an additional term 
of two years; and on the contrary he says that said occupany was 
merely a holding over by the plaintiffs after the expiration of the 
terms of said original lease, without the exercise on the part of the 
plaintiffs of their right of renewal by the execution of a new lease. 

That said plaintiffs did not at any time during the said term 

15 of three years make demand on defendant for a new lease, nor 
did they at any time, until after the notice given by defend¬ 
ants to plaintiffs, referred to in said bill of complaint on May 17, 
1915 ever make demand for a renewal lease, nor did plaintiffs at any 
time tender to defendant a renewal lease and make demand that 
defendant execute and deliver the same to them, nor did they at any 
time make tender of a lease drawn in accordance with the terms 
as pro\'ided in said original lease, and signed by them to the de¬ 
fendant and make demand that -he defendant sign the same. And 
this defendant claims as matter of law under the facts as in this 
paragraph alleged, and tmder the facts of this case that the said 
plaintiffs are mere holding over tenants, that is, tenants by suffer¬ 
ance, and are not entitled to the relief sou^t in this case. 

6. Answering the sixth paragraph of the bill, this defendant says 
that he denies that the plaintiffs notified him of their election and 
intention of renewing said lease for the additional period of two years 
prior to the termination of said three year period under said original 
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lease, or within a reasonable time after the expiration thereof, or at 
any time until subsequent to the service upon them by the defend¬ 
ant of said notice to vacate, hereinbefore referred to, and reference to 
which said notice is made in the bill of complaint filed in this case, 
and while this defendant admits the facts as stated in said paragraph' 
of said bill of complaint that said plaintiffs have continued to occupy 
said premises until May 17, 1915, yet he denies that they have con¬ 
tinued to do so under the terms of said renewal clause of said 

16 lease, or with any direct reference thereto, although they did 
pay rent as therein provided as alleged in said sixth para¬ 
graph of said bill. That it is true that this defendant May 17, 1915 
notified plaintiffs that they would have to pay rent at the rate of 
$100 a month, and that he did thereup)on give them due notice to 
vacate. But this defendant denies that the plaintiffs had long prior 
to said notification demanded of the defendant an additional lease, 
as set forth in this paragraph of the bill, and denies that such de¬ 
mand was made, and further says that at no time did said plaintiffs 
mate tender of a lease in conformity with such their demand, as 
alleged by them to have been made. This defendant in further an¬ 
swer to said bill says he does not know what facts operated in the 
minds of plaintiffs for not sooner applying to Court for such relief 
as they believe they are entitled to, but says that it is not true as al¬ 
leged that it was mutually agreed between plaintiffs and defendants 
that plaintiffs were occupying said premises under and by virtue of 
said terms of said renewal clause. 

7. In answer to the seventh paragraph of said bill this respondent 
says he calls for strict proof of the allegations therein alleged if ma¬ 
terial as to him. But defendant further says in answer to said para¬ 
graph of said bill, that his only motive is to obtain the just, fair and 
reasonable valuation for the occupancy of his premises, which he be¬ 
lieves to be largely in excess of the amount the plaintiffs are paying. 

9. In answer to the ninth paragraph of said bill this defendant 
says that it is true that he now declines to execute a renewal 

17 lease to the plaintiff, but he denies that he does so wrongfully, 
unjustly and inequitably, and says that he does so because it 

is his legal right so to do; and he admits that he is endeavoring 
under the laws in force in the District of Columbia, by proceedings 
to be instituted in the Municipal Court, to gain possession of said 
premises, although in such matter until now he has proceeded no 
further than to serve due notice, being now enjoined from further 
proceedings until the final hearing, by the action of this Court. 

9. In answer to this paragraph of the bill, this defendant says 
that he is advised that it is true that said plaintiffs will not be able 
to defend in a proceeding in the Municipal Court, they having no 
lease in writing; but he says he is also advised as matter of law, that 
the plaintiffs occupy no other position in respect of said premises 
than tenants by sufferance, and having delayed on their rights, and 
failed to make proper demand, or to tender a lease duly prepared and 
by them executed, they are without remedy in this Court, and their 
bill should be dismiss^; wherefore this defendant now having fully 
answered prays to be hence dismissed with his reasonable costs; and 
2—2931a 
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he further prays, as if by cross bill that he be allowed his reason¬ 
able damages herein incurred by reason of the wrongful suing out of 
the injunction in this cause. And he will ever pray, etc., etc. 

CHAELES E. MYERS, Defendant. 

OLI\'ER A. PHELPS, 
iL4SON N. RICHARDSON, 

Attorneys. 

18 District of Columbia, To wit: 

I, Charles E. Myers being first duly sworn deposes and says that 
he has read the aforegoing answer by him subscribed and knows the 
contents thereof and that the facts therein stated he verily believes to 
be true. 

CHARLES E. MYERS. 

Subscribed and sworn to before me this 24 dav of -Tune 1915. 
[SEAL.] WALTER C. ENGLISH, 

Notary Public in and for the District of Columbia. 

My commission expires September 10, A. D. 1915. 


Memoranda Opinion by Mr. Justice Anderson. 

Filed February 5, 1916. 

iH ^ Hi * * * * 

The bill herein seeks to compel the defendant to execute a lease 
to plaintiffs of certain premises for a period of two years from No¬ 
vember 1,1914. Thes bill was not filed until May 28,1915. Pursu¬ 
ant to a prior lease expiring October 31, 1914, which contained the 
following provision— 

“The said tenants to have the pri\-ilege of renewing this lease for 
a further period of two (2) years from the e.xpiration of above 
term. Providing premises are not sold at expiration of three (3) 
year term, and the lessees have first privilege of purchasing same.” 

plaintiffs now claim, by a bill filed nearly seven months after 
the time referred "to, that the defendant should be specifically 
19 compelled to execute a lease. The plaintiff Soper testified 
that, at the e.xpiration of the original lease, he stated to the 
defendant Mvers: 

“IVell, the three years are up, and we are good for two years more.” 

This is, however, expressly denied by the defendant Myers. 

On behalf of the plaintiffs it is contended that the fact of their 
holding over after the e.xpiration of the original lease corroborates 
Soper’s testimony on the subject. This contention cannot be sus¬ 
tained, because §1034 D. C. Code expressly withdraws from the Court 
all construction of the effect of a holding over, by declaring that 
“where a tenant for years, after the expiration of his term, con¬ 
tinues in possession and pays rent and the like” such estate sh all 
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be an estate “by sufferance.” See Morse v. Brainerd, 42 App. D. C. 
448. The plaintiffs have, therefore, failed to establish the burden 
of proof resting upon them concerning the existence of the alleged 
oral understanding. Then again, it is to be noted that the failure 
of the plaintiffs to offer to the defendant a new written lease for exe¬ 
cution at the expiration of the original lease necessarily left the de¬ 
fendant in a situation where he could not compel the plaintiffs to 
keep the premises for an additional term of two years. It would be 
unjust, in such a case to compel one party to do that which, were 
the positions reversed, he could not himself exact performance of. 
There is an e\’ident lack of mutuality, and the situation is due to 
the failure of the plaintiffs themselves to do what was required of 
them. An agreement for an option to renew a lease implies 
20 some affirmative act in addition to the mere continuation of 
possession. Andres v. Marshall Creamery Co., 118 Iowa, 
595; Renoud v. Daskam, 34 Conn. 512; Thieboud v. Bank, 42 Ind. 
212. Moreover, these cases hold that the affirmative act must be 
taken before the expiration of the original lease. 

For these reasons, a decree will be entered dismissing the bill. 

THOS. H. ANDERSON, Justice. 


Decree Dismissing Bill. 

Filed Februarv 5, 1916. 

V / 

♦ ♦ ♦ ♦ ♦ ♦ ★ 

This cause coming on to be heard at this term upon the pleadings 
and testimony, and ha^^ng been submitted, and considered by the 
Court, It is, this 5th day of February, A. D. 1916, adjudged, ordered 
and decreed that the bill of complaint herein be, and it is hereby dis¬ 
missed, and that the defendant recover against the plaintiff his costs 
herein to be taxed by the Clerk and have execution therefor as at law, 
and further that this cause be, and it is hereby, referred to the 
Auditor of this Court to ascertain and report what damage, if any, 
has been sustained by the defendant because of the wrongful suing 
out of the injunction heretofore issued herein, and jurisdiction of this 
cause is hereby retained by the Court for the entry of such further 
order or orders as may be required upon the filing of the 
21 Auditor’s report. 

THOS. H. ANDERSON, Justice. 

From the foregoing decree, the plaintiffs in open Court note an ap¬ 
peal to the Court of Appeals; and the bond on such appeal is hereby 
fixed at $100, if for costs, or $500. if a supersedeas bond. 

THOS. H. ANDERSON, Justice. 

Memorandum. 

February 9, 1916.—Appeal Bond approved and filed. 
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Assigvment of Errors. 

Filed February 9, 1916. 

♦ ♦*♦*♦* 

The plaintiffs for assignment of errors in this case say; 

1. The Court erred in not granting the relief prayed for in the 
bill. 

2. The court erred in entering a decree for the defendant. 

3. The court, erred in holding that the plaintiffs are not entitled 
to a decree for specific performance and injunction, as prayed in the 

biU. 

4. The Court erred in holding that the plaintiffs within a 

22 reasonable time after the expiration of the three year term 
demised in the lease, were not entitled to demand a renewal 

for two years as agreed in the lease. 

5. The court erred in holding that any demand for a renewal of 
the lease could not be effective if not made until after November 1, 
1914. 

6. The court erred in not finding that the fact of plaintiffs re¬ 
maining in possession after the expiration of the three year term, 
taken in connection with the payment of rent at the rate specified in 
the lease, the statements by the plaintiffs to the defendant that they 
were remaining there under the renewal clause, and the other evi¬ 
dence in the case, was a renewal of the issue under the renewal 
clause. 

7. The court erred in not holding that the plaintiffs by remaining 
in possession after the expiration of the three year term, coupled 
with all the other evidence of their intention to remain, had renewed 
the lease. 

8. The court erred in holding that it was necessary for the plain¬ 
tiffs to tender the defendant a written lease in demanding a renewal, 
when the defendant had told the plaintiffs that he would got give 
one. Equity does not require the doing of a iiseless thing. 

9. The court erred in holding that the plaintiffs became tenants 
by sufferance after November 1, 1914. 

10. The court erred in dismissing the bill and referring «the case 
to the Auditor, there having been no hearing by the court to deter¬ 
mine whether the defendant was entitled to damages on the in¬ 
junction undertaking or whether the defendant was not estopped 

from claiming damages. 

23 11. The court erred in referring the cause to the Auditor 
to determine the damages on the injunction undertaking 

without having heard the parties as to these propositions: 

a. The defendant filed a motion to dismiss the bill of complaint, 
which motion was over-ruled and an injunction granted. Subse¬ 
quently defendant filed an answer, but filed no motion to dissolve the 
injunction or other proceeding, seeking that the injimction granted 
upon the bill and motion to dismiss be dissolved, plaintiffs there- 
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upon acquiesced in the injunction and thereby is estopped from 
claiming damages imder the injunction bond. 

b. The defendant having accepted the rent, during the pendency 
of the dispute, litigation and injunction, tendered to him in full 
settlement, and accepted by him in full settlement of rent for those 
periods, there was an accord and satisfaction for that rent and the 
defendant cannot now claim more rent for the same period as dam¬ 
ages for the injunction undertaking. 

c. The damage the defendant has suffered, if any, is more than 
set off by the money defendant owes plaintiffs as storage on defend¬ 
ant’s automobile while at plaintiffs’ garage. 

12. The court erred in referring the matter to the Auditor to de¬ 
termine the defendant’s damages, without first determining whether 
the defendant is entitled to damages, and the rules that should 
govern in determining the damages. 

H. \1TNSHTP WHEATLEY, 

Attorney for Plaintiffs, Appellants. 


24 Memorandum. 

February 17, 1916.—Statement of evidence approved and filed. 


Designation of Record. 

Filed Februarv 19, 1916. 

The Clerk will plea.se include in the transcript of record for the 
Court of Appeals the following papers: 

Bill of complaint filed May 28, 1915 and exhibits. 

Motion of defendant to dismiss bill, filed .June 1, 1915. 

Order over-ruling motion to dismiss and enjoining defendant, 
passed .June 23,1915. 

Memorandum and injunction bond filed and approved June 23, 

1915. 

Answer of defendant filed June 24, 1915. 

Opinion of Court filed February 5, 1916. 

Decree dismissing bill passed February 5,1916. 

Notice of appeal, and order allowing appeal passed February 5y 

1916. 

Memorandum of appeal bond filed and approved February 9, 
1916. 

Assignment of error filed February 9, 1916. 

Duplicate original statement of evidence. 

This designation. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiffs, Appellants. 
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25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
24, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33465 in Equity, wherein 
Herbert AV, Soper and William T. Nishwitz, are Plaintiffs and 
Charles E. Alyers is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of AA'ashington, in said District, this 
26th dav of Februarv, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


26 In the Supreme Court of the District of Columbia. 

Eq. No. 33465. 

Herbert W. Soper and AA'illiam T. Nishwitz 

vs. 

Charles W. Myers. 

Statement of Evidence. 

This cause came on for trial before Air. Justice Anderson on the 
6th day of November, 1915, and the plaintiffs on their behalf offered 
the folio-wing evidence: ' 

Ernest R. Post, a witness of lawful age, being first duly sworn 
testified that he -was, at that time, foreman of the machine shop of 
the Maryland Avenue Alotor Car Company, consisting of the plain¬ 
tiffs to this suit and had been so employed for 2% years, and prior 
to November 1, 1911 had been employed by the defendant for four 
or five years. Witness was sho-wn the original lease, copy of which 
is attached to the bill of complaint, as an exhibit and asked if the 
signature purporting to be his signature as a witness was genuine, 
whereupon counsel for the defense admitted the genuineness of said 
lease, and the same was offered in evidence by plaintiffs. 

Witness further testified that E. L. Thompson, the other witness to 
the lease, was the proprietor of the Alaryland Avenue Garage prior 
to its purchase by the plaintiffs, and that Thompson leased the prop¬ 
erty from Myers, and Soper and Nishwitz had no connection with 
Thompson except that they purchased the business from him, and 
that it was purchased through Myers, the defendant. Witness ex¬ 
amined the lease put in evidence, and stated the same was in the 
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handwriting of Myers, the defendant. Witness’s particular atten¬ 
tion was called to the words in the lease beginning “that said 

27 tenants are to have the privilege of renewing this lease” etc. 
and said they were in the handwriting of the defendant. 

Witness was then asked what was said, if anything, by Mr. Myers 
relative to the lease and its terms, after the lease had been signed, to 
which question the defendant objected, and to which objection the 
court said “Let this testimony go in subject to your objection and I 
will rule upon the relevancy of the testimony after the case is all in.” 
Witness answered the question by saying “it was a three year lease, 
with privilege of renewing for two years, in other words they were 
asking for a five year lease at the time and it was understood be¬ 
tween them-” The Court stopped the witness, saying “No. 

State what was said. What was the language used and who used it,” 
to which the witness responded “Mr. Myers—the only reason that he 
wanted to put in that clause was that in case he sold the building he 
would not be held to the other two years. That was the way he 
wanted the lease put, and he put that clause in there.” Witness 
then said he could not say positively that Myers said anything about 
it being a three or two or five year lease, as he did not remember. 

On cross-examination the witness was asked whether the parties 
did not all understand at the time that according to the terms of the 
lease it wiis a three year lease with privilege of renewal for two 
years more, to which the witness responded that it was understood 
by him at least that it was a five year lease, that is, it was not exactlv 

a five year lease,- Before witness finished the sentence counsd 

for the defendant moved to strike out of the answer what was under¬ 
stood by him, which motion the court sustained. Witness was then 
asked if he did not know at the time that this lease was for a three 
year period, with the right of renewing it for two more, to 

28 which the witness said “yes,” and further stated that this was 
what the parties stated and expressed that it was. 

Herbert W. Soper, one of the plaintiffs, being swor- on behalf of 
the plaintiffs, testified he was half ovmer of the Maryland Avenue 
Motor Car Company, and the Maryland Avenue Garage, and was 
one of the plaintiffs; that he had b^n at this place of business for 
four years the first of November just past, and he and his co-plaintiff 
bought out Ernest L. Thompson, one of the witnesses to the lease 
in the case. That Myers, the defendant, was owner of the prop¬ 
erty and witness had to see him about leasing it and Myers h^ 
largely been influential in the selling of the property with Thomp¬ 
son. Witness was then asked what was said at the time the lease 
was executed in November, 1911, by Mr. Myers, in the presence of 
witness, relative to the terms of it, to which counsel for the defendant 
then and there objected on the ground that the lease speaks for itself, 
and all prior conversations were merged in the lease. The Court. 
thereupon reserved his ruling upon this objection and informed 
counsel he need not repeat the objection as it would stand good all 
the way through. Witness then said, in response to the question, 
that he and hia co-plaintiff wanted a five year lease, and Myers was 
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willing to give a five year lease, but flyers wanted to insert the three 
year clause, provided he had an opportunity to sell the property, and 
that if Myers did not sell the property then witness and his co-plain¬ 
tiff were good there for five years; that after the lease was signed 
Myers told, witness it was a five year lease; that he said that even 
after the lease had been written up and again repeated that witness 
had a five year lease, provided Myers did not sell the property, and if 
Myers should have a purchaser at the end of three years he was 
to give the witness the privilege first. That this is what 

29 Myers said. That during the thr.ee years, witness paid th- 
rent in accordance with the terms of the lease, at the rate of 

$720 for the first year, and the other two years at the rate of $900, 
in monthly installments of $60 and $75 respectively. That at the 
end of the three year period, in November, 1914, witness had a talk 
with ]Myers at the time he paid the rent, at which time witness said 
to Myers “the three years are up and you have not sold the property, 
and we are good for two years more,” and that Myers assented to 
that. After that they paid their rent each and every month. 
That Myers kept his automobile at witness’s place and came there 
everv' dav, as a rule, and Mvers drove his own car and would come 
after it in the morning and come in with it at night, and was in and 
out of the garage frequently several times each week anyway. That 
witness saw him very often and Myers and witness talked very often, 
as often times witness would help Myers start his car. That witness 
paid the rent for December, 1914 at the rate of $75, and Myers said 
not a word about wanting more rent. For the month- of January, 
February, and March witness paid his rent at the rate of $75 a 
month to Myers, talking to Myers personally, and Myers said nothing 
about any increased rent or need of another lease, and that the same 
was true during April, and Myers said nothing about any increased 
rent or new lease. That the first — witness heard anything about 
a new lease or increased rent was when Mr. Nishwitz came to see 
witness in April and said Myers had been to see Nishwitz and said 
he had an offer of $125 a month for the place and witness and Nish¬ 
witz could stay there for $100. Witness went to Myers and he said 
that was true. Witness thereupon said to Myers “We have a lease 
for two years from last November,” and Myers said “No you haven’t. 
The lease is no good.” Near as witness could remember the words 
used by Myers were “The lease is no good.” Witness then 

30 consulted counsel and took the lease down to him. As a re¬ 
sult of consulting counsel he went back and demanded a re¬ 
newal lease from November, 1914. Myers refused to give it to bim 
and said the courts he would have to decide it. Subsequent to that 
a notice dated May 17, 1915 was sen-ei on witness by Myers, said 
notice being a thirty day notice to quit. The notice, after being 
identified by witness, was offered in evidence, the substance being 
as follows: 

“Washington, D. C., May 17, 1915. 
To Herbert W. Soper and WiUiam T. Nishwitz. 

Gentlemen: As I am desirous to possess and have a gain the 
premises (being garage) known as number 643 Maryland Avenue, 
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North East, in the City of Washington, District of Columbia, which 
you now hold of me as tenant, 

I hereby give you notice to remove from and quit the same on the 
day of the expiration of your next months’ tenancy, namely to quit 
on June 30th, 1015. 

C. E. MYERS.” 

Said notice was admitted in evidence without objection. Wit¬ 
ness testified he paid his May rent at the rate of $75 a month 
which was accepted by Myers, and that each and every month 
he paid; the rent to Mr. Myers at $75 a month since the begin¬ 
ning of the suit. Counsel for defendant then said “accepted under 
protest, I take it.” Counsel for plaintiffs responded “No, I do not 
think so. Whereupon plaintiffs offered in evidence paid check 
dated August 7, 1915 for $75 payable to the defendant, marked 
“rent in full for August.” The witness testified the check was given 
to Myers and accept^ by him and cashed. Cheek dated September 
11, 1915 payable to the defendant for $75 marked “rent in full to 
Oct. 1,” was offered in evidence, after the witness had testified that 
Myers had accepted it from the witness, who signed it. Paid check 
dated October 9, 1915 for $75 marked “rent in full for October” was 
offered in evidence, after witness had identified it and stated 
31 Myers had accepted it, and the same as to check dated No¬ 
vember 5th, marked “rent in full for November” witness say¬ 
ing Myers accepted it and said nothing about protest. Each of 
these checks were payable to Chas. E. Myers, defendant, and en¬ 
dorsed by him. Witness further said that Myers lives the third 
house from the garage, the garage is on Maryland Avenue, North¬ 
east, between 6th and 7th, the garage being 643-653 and Myers 
living at 649. That Myers was absolutely in a position to know 
the busy time of the year for the plaintiffs, because of the fact that 
he lives right there and was in and out of the garage, and always 
had the freedom of the place, and could come in and out and just 
from observation could see that. That the busy time was the sum¬ 
mer time, beginning along in April or May when the season opens. 
That witness’ business ia absolutely a neighborhood business and it 
would not be possible for witness to move his garage from the place 
where he now is located to some other place and take his customers 
with him. That Myers was a^uainted with that- fact; that Myers 
had had a longer experience with the automobile business than witr 
ness, and knows that fact very well. 

On cross-examination the witness said: Q. You knew the exact 
terms and provisions of the lease in regard to the fact that it was a 
lease for three years, with the right of renewal for two years more 
and the witness said “It was a lease for five years as I had it without 
any further renewal. A. “I am speaking of the terms of the lease.” 
As witness understood the written terms of the lease it was a lease 
for five years, provided Mr. Myers did not sell the property within 
three years. Witness always had looked upon that as such and 
always understood Myers understood that as such. Whereupon 
witness was asked as follows: “The said tenants to have the privi- 

3—2931a 
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lege of renewing this lease for a further period of two years from the 
expiration of the above term, provided the premises are not sold at 
the expiration of the three years’ term, and the lessee tp have fimt 
pri\’ilege of purchasing the same,” was in the lease to which the wit¬ 
ness answered “Yes sir, I knew that provision was in the le^e so 
that Myers would have a chance to sell the property, and if he, 
Myers, did not sell it, witness’ understanding was all through 

32 and his firm belief, that he believed Mr. Myers believes, that 
witness had a five year lease and witness had simply been 

lulled into a sense of security, and after Myers got witness into a 
hole he was trying to get witness. Counsel for the defendant then 
said “I move that that go out,” and the court said “it will go out. 
It is sufficient for him to say he had a five year lease.” Counsel 
for the defendant then said “You can answer my question. You 
know as I have read this, that that was the written provision and 
term of the lease, did you not?” to which witness responded “as a 
five year lease, yes, sir.” Witness then said he heard counsel read 
the provision of this case. The following then took place: 

Q. I will ask my question again: You heard me read this provis¬ 
ion in the lease, did you not? Ans. “I did.” 

Q. Did you know that that provision of the lease, as I have read 
it, was the exact phraseologly and term of the writing in the lease? 
A. Well- 

Mr. Richardson: 

Q. I am not asking for your understanding of it. I am asking 
of you a question whether you knew- A. (Witness interrupt¬ 

ing.) I knew it was a five years’ lease. 

Q. You have not answered ray question. 

Witness then said he could not answer the question in any 
other way; that he knew what the language of the lease was. That 
witness talked with Myers the first part of November at the time 
witness handed Myers his rent for November, and he said to him 
“well the three years are up and we are good for two years more,” 
and there was no one present but Myers and witness and it was late 
in the evening and Myers had come into the office for his rent. 
That there was no one else present but witness and Myers, and Mr. 
Myers was in a hurry, as he was going somewheres, and came into 
the office all dressed up and asked witness if he could give him a 
check. Witness said “well, you have not sold the property, 

33 and we are good for two years more” and he just said “Yes” 
and turned and went out. There was no lengthy conversa¬ 
tion and Myers was in a hurry as he remembered. There was no 
one else present but witness and Myers. Witness had no conversa¬ 
tion with Myers about it one way or the other, simply kept on pay¬ 
ing his rent from month to month which Myers accepted, and the 
payments at the same rate continued after the suit had been filed, at 
$75 a month. That the payments had been made at the same rate 
^ter the court had required the giving of the injunction bond 
and witness was making his monthly payments, as he always had. 
That witness gave the injunction bond and the witness continued 
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to pay $75 after the injunction bond, and at the same rate he 
did before. That Myers did not accept the rent under protest; 
he never said a word. That Myers first spoke to Nishwitz about 
wanting to get possession and witness spoke to Myers about it after 
Myers had spoken to Nishwitz. This was somewheres about the 
first of April. At that time, Mr. Nishwitx came to witness and said 
Myers had approached him, saying he had an offer to rent the 
place for $125 a month, but the plaintiffs could have it for $100. 
That was in April, 1915. That Nishwitx had told witness that 
Myers had said he had an offer of $125 for the place, but that wit¬ 
ness and his co-plaintiff could have it for $100. That when i¥ish- 
witz told witness that, he went to Myers and saw Myers within a few 
days, the first chance he had to catch him. That was within a 
few days of the first of April. Witness asked Myers about it and 
Myers said “That is right.” Witness said “What about our lease. 
We have a lease for two years from the 1st of last November.” 
Myers said “Your lease is no good.” This conversation was about 
the first of April. Witness was a.sked why he had delayed bringing 
his suit, if he believed he had the rights he claims here, and why did 
he delay bringing the suit from the 1st of April to the 28th 

34 of May, and witness answered because, sometime in May, 
Myers gave witness notice to get out and witness had to take 

some action to protect himself. Myers did not give notice to get 
out the first part of April but simply said his lease was no good. 
Witness was asked why he delayed from the date in April before he 
brought the suit, and said he did not take any action until Mr. 
Myers had given him written notice to vacate. That as soon as Mr. 
Myers gave him that written notice, he turned the matter over 
to his counsel. Witness had seen counsel before he got the writ¬ 
ten notice, had in fact seen him as soon as Mr. Myers told him he 
had no lease; that he took the lease to counsel and asked him about 
it and counsel told him to go back and demand a lease from the first 
of November, 1914, and that he did so. That that was about the 
middle of April, being sometime between the first and fifteenth of 
April that Myers declined to give him a lease. The witness took no 
action until Myers notified him in writing; that the suit was brought 
on the 28th day of May. 

On re-dire<‘t examination counsel for the defendant conceded that 
the defendant had not sold the property up until the expiration of 
the three year term and had not sold it at the time of the hearing. 

WiEEiAM T. Nishwitz a witness for the plaintiffs, testified that 
he was one of the plaintiffs and was in the garage and automobile 
business with Herbert W. Soper; that one of his places was on 
Maryland Avenue, northeast, 643, and he was present when the 
lease involved in this controversy was signed and the witness signed 
it as one of the parties. That at that time there was a conversation 
between Myers and witness and Soper about a five year lease, 

35 because that was what witness had asked for. That there 
was one point that had not been brought out in reference to 

the two year clause that was put in there, partly because witness 
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anticipated bupng the place at the expiration of three years. That 
Myers had said they had a five year lease. The witness did not 
learn they did not have a five year lease until Mr. Myers came to 
witness along in April and asked witness if he wanted to renew the 
lease. Witness told him he supposed it had been renewed. Myers 
said not it had not been, that the lease was not any good and if 
witness wanted to renew it he would renew it at an increased rental. 
Witness told him he would have to take the matter up with Mr. 
Soper and made no decision on it then at all. He did take the mat¬ 
ter up with Soper, and witness had no further dealings except in a 
conversation he tried to persuade Mr. Myer- to let them have the 
place and continue as they had been, withou- going to law about it. 
He did that on several occasions since the first conversation. 

On cross-examination he said he heard counsel for the defendant 
read the exact verbiage of the lease, and knew the terms were in 
there and that witness was to have the pri\’ilege of renewing the 
lease, as the lease would renew itself at the end of three years, pro¬ 
vided the place was not sold and provided the witness did not buy it. 
Q. “I did not ask you that. T asked you not what your interpreta¬ 
tion of this language is.” That is what the language of the lease 
was. Witness was asked to read the lease, which he did, and said 
he was not well versed in law terms, but as he understood it, the 

lease renewed itself at the end of three vears. Bv the Court: “The 

%/ 

point is did you understand that that was the language of the lease. 
Witness answered. Yes sir.” Witness understood the language of 
the lea.se, no question about that. That witness had no conversa¬ 
tion with Myers in reference to increased rental, except in the early 
part of April, 1915, in respect to the term of the lease. The witness 

had a conversation in the early part of April, when Myers 
36 came to see him and asked him if he wanted to renew it. 

Myers told him he did not have a lease for two years. That 
the reason for delaying the suit was that Myers did not seire any 
official notice on witness, and as a matter of fact witness did not 
know the thing was so serious until he served notice to vacate. Wit¬ 
ness did not know he was going to serve a notice, but Myers did tell 
him in the early part of April that his lease was no good and was not 
worth the paper it was written on. 

Redirect examination: 

Witness said that after the conversation in the early part of April, 
witness had several conversations with Myers prior to Myers serving 
the notice on May 17th in reference to the place, because witness 
was trying to make Myers let him alone. Witness was trying to 
use his infiuence with him to let witness and co-plaintiff alone 
as they had originally agreed when witness and co-plaintiff first 
met Myers. These conversations occurred along in April and May 
and witness was trying to persuade him to let them alone. As wit¬ 
ness understood Myers’ attitude in the matter, they either had to 
pay the increased rent or get out, or else take the thing to law and 
allow the court to decide. Witness did not determine that was his 
attitude until he served the notice. 
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Recross-examination: 

Witness said that Myers had not given him to understand that 
was his attitude in the first conversation, but the first notice witness 
had the thing would have to go to law was when he was served ^vith 
the notice. When- he was served with the notice, witness said Myers 
■wanted him to sign a receipt for the notice, which witness declined 
to do, because he did not know what it was. That was between the 
time he told witness and the time he was served with the notice. 
That after the time he first told witness that he had no lease, 

37 on the first of April, he never receded from that statement. 
That after that time he did not tell witness he had a lease 

and never withdrew the statement. 

Herbert W. Soper, one of the plaintiffs, being recalled, testified 
that he did not finallv know that it was necessarv to go to law about 
the matter until he got the notice in May. After the question was 
answered, counsel for the defendant objected on the ground it was 
not material, and the court said he would not seem material. Wit¬ 
ness said he had paid the May rent to flyers before the notice was 
served on him, the check being for $75.00, and Myers accepted it 
and said nothing, and neither did witness. 

Thereupon the plaintiffs rested: 

On behalf of the defendant, Charles E. My’ERS, a witness of law¬ 
ful age was first sworn, and testified as follows: 

That after the suit was filed and after the bond was given he re¬ 
ceived rent at the rate of $75 a month, just accepted the money 
or check for the simple reason that he knew—^understood that a 
bond was given and if this injunction did not hold that the extra 
money for the $100 a month would have to be paid. That he said 
nothing to the plaintiffs, that he took it under the order of court in 
the proceedings in the case. He was then asked the rental value of 
the place in May, 1915, to which objection was made by counsel for 
plaintiffs on the ground that rental value had no bearing upon 
the issues here, which objection the court sustained, the defend¬ 
ant asking that whatever rights he had under the injunction bonu 
might be preserved by the court, to which the court assented. Wit¬ 
ness then testified that when the lease was signed, November 1, 
1911, he did not assent to the proposition that it was a five year 
lease. That he made the lease just as it is written, for three 

38 years, with the privilege of renewal for two years more, that 
he did not have to say anj-thing, it was written in the 

paper; that he did not say it was a five year lease, that he never 
made any such mention of such words. That the terms of the 
lease were fully understood and explained to the parties. That 
■witness wrote it out and it is plain in the -writing. That the lease 
was never mentioned by Mr. Soper or Mr. Nishwitz between the first 
of November, 1911 until April, 1915. That he never mentioned 
any lease or anything else. Witness denied that Soper said to him 
in Nov. 1914 “Well the three years are up and we are good for two 
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years more” or that he assented to that. That in April, 1915 wit¬ 
ness met ^Ir. Nishwitz and told him he had been offered $125 for 
the garage, and that the offer was still good at the time the witness’ 
testimony was given, the offer having been made by Capt. Harry 
Randall. This was around the 10th or 12th of April, to the best 
of witness’s recollection, although he did not keep the exact time 
and witness offered the place to the plaintiffs for $100. Witness 
told Mr. Nishwitz at that time “I am not going to a.sk you what I 
have been offered.” These were the exact words used by the wit¬ 
ness. Witness told them the lease was no protection to vdtness or 
the plaintiffs, and that if they wanted to get out on the firrst of the 
month, witness could not hold them. This he told to Mr. Nishwitz. 
Witness’s words were “I understand that lease and it does not protect 
me and does not protect you. You have not renewed it and I have 
not renewed it.” This conversation was in the early part of April. 

On cross examination, witness said; He had the privilege of 
keeping his car at the garage, the privilege being granted when he 
gave them the lease; that it was a verbal understanding, and was one 
of the things he did not put in the lease; that he had not any under¬ 
standing except what was on the paper. That witness does not keep 
his car there now; that witness had that understanding and 
39 has kept his car there. That witness did not go there every 
dav. sometimes he would not go there for a week; he did not 
use his car ever\' day. bxit at the time of his testimony had not used 
it for four days. He sometimes used his car once a week, some¬ 
times did not use it for three weeks. Witness was in the automobile 
business in a wav. His busv time of the year was whenever he sold 
a second hand car occasionally. That the busy time of the year 
in the automobile business varied. That the time of the witnesses 
testimony was a busy time. That garages get their money out of 
storing cars, and matters like that, but most of them, did not get 
their money out of the sale of gasoline and the sale of tires, because 
too many of them sold at too low a rate. Witness was then asked 
“If vou knew November was as good a time as anv for these gentle- 
men to move, whv did vou not notify them on the first of Novem- 
ber,” to which objection was made by counsel for the defendant and 
the court ruling on the objection said “I think it makes very little 
difference what goes in here, I have to interpret it in the light of the 
authorities upon this subject. You can take his answer. This 
goes in subject to the objection.” AVitness answered “I had not 
had a better offer for the place. The place had become more valua¬ 
ble.” In response to the question whether witness then knew they 
were going to .«tav there, he said, he did not know whether thev were 
going to stay there now; that they were building a new place and he 
imew one of them ran still another place, but did not know Mr., 
Soper and Mr. Nishwitz ran the New .lersey Avenue Garage, but 
understood Mr. Nishwitz did, but did not know Mr. Soper did. 
That he knew Mr. Soper was generally at the Maryland Avenue 
place, but witness did not have occasion to go to the other. Wit¬ 
ness wanted the court to understand he did not know whether the 
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plaintiffs were going to ran the place involved in the suit, 
40 and wanted the court to understand this even though they 
had come into court and sworn they wanted a new lease. 
Witness had just as much evidence on the first of November that 
they wanted a new lease then as he has now. That witness accepted 
the rent for November, 1914 at the usual rate, and the same way 
for all the intervening months to the first of April. Counsel for the 
defendant then said “This is our case, if your Honor please. We 
move the bill be dismissed.” 


The court thereupon took the matter under advisement and 
on the 5th day of February, 1916 entered a decree in this cause as 
shown by the record, after consideration. 

The plaintiffs now pray the court to si.gn and approve this, their 
statement of the evidence, which is accordingly done now for them, 
this 17 dav of February, 1916, in duplicate. 

THOS. H. ANDEESON, Justice. 

0. K 

RICHARDSON. 


Feb. 9, 1916. 

Service of copy acknowledged. 

MASON N. RICHARDSON, 

Atfy for Deft 


[Endorsed;] Equity. No. 33465. Herbert W. Soper & Wm. T. 
Nishwitz vs. Chas. E. Myers. Statement of Evidence. H. Winship 
Wheatley, Attorney and Counsellor at Law, Bond Building, Wash¬ 
ington, i). C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2931. Herbert W. Soper et al., appellants, vs. Charles E. Myers. 
Court of Appeals, District of Columbia. Filed Mar. 2, 1916. Henry 
W. Hodges, clerk. 




